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OVERVIEW

WHAT ISTHE PURPOSE OF THISGUIDANCE?

This guidance provides EPA Regions with a framework of the opeating procedures and guddinesfor
awarding and adminigering environmental program grants to federally recognzed Indian Tribes under
the authority of Section 106 of the Clean Water Act (CWA), for Fiscal Year 2000 and future years. This
guidance supersedes the previously issued guidance of June 20, 1995. * 2 This guidance provides the
basis for negotiations with our tribal partnerswho play avita rolein protecting and restoring the
Nation’s waters. This guidance should be shared with these partners. This guidance addresses key
elements of the CWA Section 106 Triba Grant Program— program priorities, digibilities, funding
allocations cost-sharing, performance evduation, and progress reporting.

WHAT ISTHE CWA SECTION 106 TRIBAL GRANT PROGRAM ?

Section 106 of the Clean Water Act(CWA) authorizes annual appropriations of funds for federd grants
to assist state and interstate agencies in administering water pollution cortrol progranms.  Sedion
518(e) of the CWA authorizes EPA to treat a federally recognized Indian Tribe as a State for the
purposes of receiving funding under Section 106. A portion of the total section 106 gopropriaionisset-
aside to fund Tribal water pollution control prograns  The Section 106 set-as de funds areall ocated to
the EPA Regions inaccordance with the Section 106 allotment formula adopted in Fiscal Y ear 1998.
Unlike gates and interstate agencies, individual Tribes do not receive allotments directly from EPA.
Each Region has the discretion to make Section 106 grant awards to eligible Tribes, asit believes
appropriate, consistent with statutory limitations, Agency regulations and this guidance. Tribes are
enoouraged to organize thar grant work plans around environmenta program goals and objectivesto
assist EPA in complying with requiremerts of the Government Performance and Reaults Act of 1993
(GPRA), Public Law 103-62.

WHAT ISTHE GOVERNMENT PERFORMANCE AND RESULTSACT
(GPRA)?

The Government Performance and Reaults Act (GPRA) isthe primary legidative framework through
federd agencies will be required to st strategic goals, measure performance, and report on the degree to
which goals were met. The GPRA required each federal agency to develop, no later than the end of fiscal

1

This guidance should be used in conjunction with: the EPA Policy for the Administration of
Environmertal Prograns on Indian Reservations, November 8, 1984; the Administrator’s Policy on
Performance Based Assistance, May 11, 1985; the Annual Office of Water Operating Guidance; 40 CFR
Part 31, General Grart Regulation; 40 CFR Part 35, Subpart B, Indian Tribes Environmental Program
Grants; 40 CFR Part 130, Water Quality Planning and Management Regulations; and the new "Treatment
inthe Same Manrer Asa-Stae Simplificaion Rule" publishedinthe Federd Register, Vol. 59, No.
13814 (3/2394) and Vol. 59, No. 239 (12/14/94)

2

The Administrator's Tribal Operations Action Memorandum, July 12, 1994 and the Section 106 Surface
Water Grant Guidance, March 31, 1994 remain in effect.



year 1997, drateg ¢ plansto cover a period of at leas 5 yearsand include the agency s mssion gatement;
identify the agency’ s long term strategic goals, and describe how the agency intends to achieve those
goals. Under GPRA , agency strategic plans are the starting point for agencies to set annual goalsfor
programs and to measure the performance of the programs in achieving those goals. GPRA requires each
agency to submit to the Office of Management and Budget (OMB), begiming for fiscal year 1999, an
annua performance plan. GPRA further requires that each agency submit to the President and to the
appropriate authorization and appropriations committees of Congress, an annual report on program
performance for the previous fiscal year. Thefirst of thesereports, on program performance for fiscal
year 1999, isdue by March 31, 2000.

The EPA Strategic Plan, released in 1997, desaribes the programmatic and quartitative measures for
improving water quality nationwide. The objectives and sub-objectives associated with Goal 2: Clean and
Safe Water, of the EPA Strategic Plan apply to both states and tribes. Tribes and Intertribal Consortia,
by virtue of ddegated program authorities, and as recipientsof EPA grant funds, play anintegrd part in
achieving those objectives and sub-objectives. EPA will use the budget information that Tribes and
Intertribal Consortia provide in grant applications asa basisfor linking the Agency’ sactual expenditures
with EPA’s results-based accomplishments or outcomes.

The EPA Office of Water has developed aWat er Program Indian Strategy to set program-specific
objectives to meet the goal of cleanand safe water in Indian country. Through this Water Program
Indian Strategy, the EPA Water Program, in partnership with tribes will identify the actions necessary to
meet the objectives and sub-objectivesunder Goal 2, Clean and Safe Water of the EPA Strategic Plan as
they relate to tribes.

WHAT ISTHE WATER PROGRAM INDIAN STRATEGY?

The overdl goal for the Water Program Indian Strategy, Protecting Public Health and Water Resources
in Indian Country (Appendix A) is to create partnerships with tribesto protect human hedth and aquatic
ecosystems in Indian country through the development and implementation of clean water and safe
drinking water programs. This overall goal of devdoping and implementing environmentd programsto
protect human health and aquatic ecosystems inIndian country can be accomplished directly through
federa implementation and/or through building tribal capacity. The ultimate intent is to build
comprehensive tribal environmental programs through delegation or authorization of tribal water
programs under federd law. The Strategy will assst in developing a common understanding among
environmenta managers at the federal, state, and tribal level of the nature of water quality problems and
will outline ongoing and planned activities to addresswater quality program needs in Indian courtry.

The Strategy outlines the critical components and planned EPA implementation activitiesto promote and
develop Indian water programs. I mplementation includes assessing the extent to which projected
activities are successfully achieved as well as the extent to which they contribute to meeting the
Strategy’ s overall goals and objectives. The critical components of the Strategy include:

Water Quality Standards

Water Quality Monitoring

Permit Issuance

Total Maximum Dally Loads (TMDL)
Ground Water and Wetlands Protection
Nonpoint Source Cortrol



Section 106 Tribd Grant Program grants are used to fund a wide range of water pollution control
activities including: water quality planning and assessments; development of water quality standards;
ambient monitoring; development of total maximum daily loads; permit issuance; ground wat er and
wetland protection; and nonpoint sour ce control activities (including nonpoint source assessment and
management plans).

To accomplish each componert of the Indian water program framework, “ Performance M easures” with
targets have been established on a national basis to measure progress toward meeting the goals,
objectives, and sub-objectives of the EPA Strategic Plan. These are nationd targets, and the Strategy
recognizes that variability will exist among the EPA Regions. The specific performance measures
outlined in this document are designed for building water programsin Indian country. Baseline
information (as of the date of the Strategy) on each performance measure is provided wherever available.
“Water Program Activities” dso outlined inthis Strategy, are those activities designed to meet ther
respective performance measure targes.

The EPA Water Program believes that the activitiesidentified in the Strategy will help improve the
protection of human health and the environment in Indian country and contribute to the attainment of the
EPA goal of clean and safe water. To help ensure that these activities are implemented to successful
completion and that they are the correct activities to meet the Strategy’ s goals and objectives, oversight
of the Strategy’ s implementation will be incorporated into the EPA Office of Water’s ongoing planning,
budgeting, and management processes. EPA Regions and the Office of Water will make annual
commitments against and report on progress toward the Strategy’ s goals as part of the water program’s
Management Agreement process. Progress against EPA Regional and Headquarter commitments will be
reviewed mid-year and at the end of the fiscal year. Based on these reviews, the EPA Water Program
will identify steps needed to achieve the Strategy’ s goals, seek ways to obtain potential additional
resources for its implementation, refine priorities through the annual commitment process, and revise the
Strategy if necessary. A standing EPA Headquarters and Regional senior management committee will be
responsible for reviewing the Strategy’ s implementation and revising it as needed.

WHAT OTHER DOCUMENTS FORM A PART OF THISGUIDANCE?
The following documents form a part of this guidance:

» Protecting Public Health and Water Resources in Indian Country, A Strategy for EPA/Tribel
Partnership, October1998 (Appendix A)

» Estadishing and Maintaining Adminigrative Records for EPA Determinationson Tribal Eligibil ity
for Reguatory Programs March 19, 1998 (Appendix B)

¢ Final Framework for Unified Watershed A ssessiments, Resoration Priorities, and Restoration
Action Strategies, June 9, 1998 ( Appendix C)

* Interim Guidance on Cost Sharing/Match Requiremerts for Tribal Section 106 Grarts, January
30, 1998 (Appendix D)



* NPDES and Sewage Sludge Program Authority (Appendix E)

» OECA Find FY 2000/2001 Memorandum of Agreement Guidance (Appendix F)

DEFINITION OF TERMS

Terms are defined as follows when they are used in this guidance.
Applicart. An IndianTribeor Intertribal Consortium applying for grants.

Budget period. Theperiod specifiedina grant agreamert during whichthe grant recipiert may expend or
obligate funds for the purposes specified in the agreement.

Federal Indian Reservation. All land within the limits of any Indian reservation under the jurisdiction of
the United States governmert, not withstanding the issuance of any patent, and including rights-of-way
runnng through the reservaion.

Federally-Recognized Tribe. Except asotherwise defined in statute or agency regulations, feder aly-
recognized tribe means: any Indian Tribe, Band, Nation, or other organized group or community,
including any Alaska Native village which is recognized by the Secretary of the United Stat es Department
of the I nterior as digible for the specia services provided by the United Statesto Indians because of their
status as Indiars.

Intertribal Consortium A partnership between two or more Tribesthat is authorized by the governing
bodies of those Tribes to apply for and receive asd stance unde Section 106.

A consortium must have adequat e documentation of the existence of the partnership and the
authorization to apply for and receive asdstance.

Outcome. The environmental result, effect, or consequence that will occur from carrying out a water
pollution control program or activity that is related to a Section 106 environmental or programmeatic goal
or objective. Outcomes must be quantitative, and they may not necessarily be achievable during agrant
budget peiod.

Output. A water pollution control environmental activity or effort and associaed work products related
to an environmental god or objective that will be produced or provided over aperiod of time or by a
specified date. Outputs may be quantitative or qualitative but must be measurable during a grant budget
period.

Performance Patnership Grant (PPG). A single, integrated grant made to an digible recipient combining
funds from more than one environmental grant program. A Performance Partnership Grant (PPG) may
provide for administrative savingsand/or programmatic flexibility to direct grant resources to where they
are most needed to address public hedth and environmental priorities. Each Performance Partnership
Grant has a single, integrated budget.

Planning Target. The amount of funds that the Regional Administrator suggests a grant applicant
consder in developing itsapplication, including the work plan, for an environmenta program.
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Tribal Environmental Agreement (TEA). A strategic planning document designated asa TEA and
signed by the Regional Administrator and an appropriate Tribal officid that sets out negotiated
envirormental goals objectives outcomes, outputs, priorities actions to be taken, and measures of
performance.

Work Plan. The document which identifies how and when an applicant will use funds from environmental
program grants and is the basis for management and evaluation of performance under the grant

agreement to produce specific outputs and outcomes. Thework plan must be consstent with applicable
statutes, regulations, and delegation or authorization agreements.

Work plan oommitments Theindividual work activities to be accomplished (i .., outputs) or the reaults
(i.e., outcomes) to be achieved that support the work plan components, as established in the grant
agreement.

Work plan component. A negotiated set or group of work plan commitments established in the grant
agreement. A work plan may have one or more work plan components.




SECTION 1

SECTION 106 TRIBAL GRANT PROGRAM ELIGIBILITY

WHAT ARETHE ELIGIBILITY REQUIREMENTSFOR TRIBESUNDER THE
SECTION 106 TRIBAL GRANT PROGRAM?

Section 106 of the CWA authorizesthe goproprigion of funds for grants to States and interstate
agercies. Section 518(e) of the Clean Water Act(CWA) authorizes EPA to treat anIndian tribe as a date
for purposes of Section 106, but only if:

» The Tribe isdesignated asa Federally recognized Tribe by the Secretary of the Department of
Interior.

* The Tribe has a governing body carrying out substantial governmental duties and powers.

* The Tribe has functionsto be exercised that pertain to the management and protection of water
resourceswhich are hdd by the Indan Tribe, hdd by the United Statesintrust for Indians, or
otherwise within the bor ders of the Indian reservation.

e The Tribe isreasonally expected to be capable, inthe Regional Adminigrator’ sjudgement, of
carrying out the functionsto be exerdsed in amanner congstent with the statutory and regulatory
requiremerts of the Section 106 Grant Program

EPA recognizesthat Tribes are sovereign nations with unique legal status, and areationship to the
federal government that is significantly different from that of States. The “Treatmert-as-a-State(TAS)”
requirement reflects an intent that, insofar as possible, Tribes should assume a role in implementing the
environmental gatutes on Tribal land comparable to the role Sates play on State land.

WHAT ARETHE ELIGIBILITY REQUIREMENTSFOR AN INTERTRIBAL
CONSORTIUM?

An Intertribal Consortium iseligible to receive grants under Section 106 if the Consortium demonstrates
that each of the member Tribes authorizing the Consortiumto act on its behalf is a Federally Recognized
Tribe and has me the requiremerts for TAS.

HOW ARE ELIGIBILITY DETERMINATIONSMADE?

In deermining the digihility of a Tribe for Treatment-as-a-Sate(TAS) under the requirements of Section
518(e) of the CWA, Regions are to follow the requirements in the procedur es delineated in Establishing
and Maintaining Administrative Records for EPA Determinationson Tribal Eligibility (Appendix B). The
regquirements of Section 518(e) of the CWA may be satisfied as follows:

-4-



The Tribeisdesignated as a federally-recognized tribe. The Secretary of the Interior
periodically pubishes, in the Federal Register, aliging of federally-recognized Tribes which can
be used to determine which Tribes meet this requiremert. If atribe has only recently been
designaed as “recognized”, but does not appear in themos recent Federal Register liging of
recognized Tribes the Tribe should provide copies of the appropriate documentation to EPA
demonstrating recognition by the Secretary of the Departmert of the Interior.

The Tribe hasa governing body carrying out substantial governmental duties and

powers Each application for treatment asa State must be reviewed on a case-by-case basis to
determine if the Tribe exercises subgantial govermrmental duties and powe's. Examplesof
governmental duties and powers may include, but are not limited to: the power to tax; the power
of eminent domain; and police powers (i.e. the power to provide for the public health, safety and
general welfare of Tribal members). A Tribe should provide a narrative staement and gopropriae
documentation describing: (1) the form of Tribal government, including how their governing body
isorganized; (2) the essential governmentd functions currently performed; and (3) the sourcesof
authorities to perform thesefunctions. A summary listing of the Tribe's congtitution or currently
effective Tribal codes, ordinances, and/or Triba resolutions will generally satisfy item (3). The
EPA Regional Office, however, may request additional information or documentation in
reviewing each “Treatmert-as-a State” application.

The Tribe hasfunctionsto be exercised that pertain to the management and protection of
water resources which are held by the Indian Tribe, held by the United Statesin trust for
Indians, or otherwise within the borders of the Indian reservation. Inmost cases, aTribe
will have the necessary authority to administer CWA programswithin reservation boundaries.
However, the Tribe should submit a statemert signed by the Tribal Attorney General, or
equivalent official, explaining the legal basis ( including references to appropriate codes,
ordinances, maps, etc.) for the Tribe' s regulatory authority over its water resources.

The Tribe hasthe capability to carry out the functionsto be exercised consistent with the
statutory and regulatory requirements of the Section 106 Grant Program. A determination
must be made that the Tribeis “reasonably expected to be capable” of carrying out the functions
to be exercised, either currently, or based on a plan to develop the necessary capabilitiesin the
future. The tribe should submit the following information:

1. previous or potential managerial experience;

2. existing environmental or public health programs administered by the Tribe;

3. existing or proposed staff resources and stability/continuity of staff; and

4. asummary of the Tribe’' s accounting and procurement systems.



WHAT ISTHE PURPOSE OF ELIGIBILITY DETERMINATIONS?

The TASqualification determi nation provides assurance that all Section 106 grantees areelighbleto
receive such grants, and that such a determination is made and documented prior to grant award. The
Regional Administrator will not award Section 106 fundsto a Tribe or Intertribal Consortium unless the
Tribe, or each Tribe in the Consortium, is afederally-recognized Tribe, and hasqualified for TAS status.

WHAT DOCUMENTATION ISREQUIRED TO SUPPORT ELIGIBILITY
DETERMINATIONS?

Recognizing that these determinations can be complex, and often are controverdal, Regional offices are
to follow the procedures outlined in Establishing and Maintaining Administrative Records for EPA
Determinations on Tribd Eligibility for Regulatory Programs (Appendix B), to ensurethat the technicd,
policy, and legal basis for EPA decisionsare articulated in supporting records that are maintained in an
orderly fashion. To ensurethat the administrative record for EPA decisions is developed in an orderly
fashion, each Region is to establish a system for creating and maintaining an officid docket for each
determination on Tribal eligibility to run a regulatory program. Dockets are to be in cornformance with
the following general requirements:

* The docket should include the Tribe/Consortium application and all supplementary material submitted
by the Tribe/Consortium to support the application.

* Thedocket should include al correspondence between EPA and outside parties regarding the
Tribe/Consortium application.

Public participation in the TAS process is important in that it providesan opportunity for varying views
and idesas to be expressed and considered in the decison-making process, and it encourages public
involvement inenvironmental issues.

WHAT ARE THE PUBLIC PARTICIPATION REQUIREMENTS FOR
ELIGIBILITY DETERMINATIONS?

Public participationisthat pat of the dedson-making process through which EPA becomes aware of
public attitudes by providing ample opportunity for interested and affected partiesto communicate their
views.

It isimportant to involve the public asearlyin the TAS planning or decision process asit is practical.
Public participation requirements vary by program but often require the following: public notification;
public hearings; public comment periods; and response to comments. As comments are received by
EPA, acopy should be placed in the TAS docket as soon as possible. The TAS docket should include
any responses to comments prepared by EPA.



SECTION 2
SECTION 106 TRIBAL GRANT PROGRAM FUNDING

HOW ARE FUNDS APPROPRIATED UNDER SECTION 106 MADE
AVAILABLE FOR TRIBES?

A portion of the total funds appropriated for grants under Section 106 is set-aside to fund Tribal water
pollution control programs Individual Tribes do not receive dlotmerts directly from EPA. The Section
106 set-asde funds are dlocated to the EPA Regions in accor dance with the Section 106 Triba allotment
formulaadopted in Fiscal Year 1998. Each region has the discretion to award grants to eligible Tribes as
it believes appropriate, consistent with statutory limitations, Agency regulationsand guidance.

WHAT ISTHE SECTION 106 TRIBAL ALLOTMENT FORMULA?

The Section 106 tribal allotment formula incorporates a base distribution plus a variable distribution: (1)
The base digtribution alocates up to 75% of the available fundsto each of the EPA Regions based on the
number of Tribes approved for Treatment-as-a Stat (TAS) in each Region. Each region will receive
$60,000 per TAS Tribe as abase-levd allocaion. Thebase level allocation is based onthe number of
eligibe Tribes in each Region as of December 31 of the year preceding the fiscd year of allocation(e.g.,
December 31, 1998 for FY 2000). This cut-off date dlows each Region to work withits Tribes on
targeting funding needs for the following fiscd year. It doesnot preclude aTribethat becomeseligible
after that date from being awarded aSection 106 grant. (2) Fundsremaining after the base distribution
will be allocated to each Region on the basisof a weighted formula. The formula considers three
variables for each of the Indian reservations in the Region: population(25%), land area(25%), and water
area(50%).

Each Region will provide OWM with supporting documentation for each Tribe goproved for TAS, on or
before the cut-off date, for incluson in the dlocation formula for the following fisca

year. Such documentation will be developed in accordance with the procedures delineated in
Appendix(B), and as discussed in Section 1, HOW ARE ELIGIBILITY DETERMINATIONS
MADE?




SECTION 3

SECTION 106 GRANT FUNDS USES

WHAT ARETHE ELIGIBLE USESOF SECTION 106 GRANT FUND S?

Section 106 grant funds are intended to assist Indian Tribes and Intertribal Consortiumin carrying out
eligible water pollution control program activities. Section 106 grant funds may aso be used to fund
those activitieseligible under Section 106 in support of conducting Clean Water Action Plan (CWAP)
Unified Water shed Assessments (UWA), establishing UWA Restoration Priorities, and developing UWA
Restoration Strategies, as approved by the Regional Administrator. Tribes receiving General Assistance
Program (GAP) grant funds may complement and/or supplement, but not duplicate, their capacity -
building efforts with Section 106 assistance. Section 106 grant funds are digible for inclusionin a
Performance Partnership Grant (PPG). If funds remain after Tribal and Intertribal Consortia Section 106
program grants have been awarded or because no grants were awar ded, the Regiona Administrator may,
subject to any limitations contained in appropriation ads, use all or part of such renaning fundsto
support direct implementation of federal programs required by law in Indian country inthe absence of an
acceptadle Tribal program.

WHAT AREELIGIBLE WATER POLLUTION CONTROL ACTIVITIES?

Section 106 grants may be used to fund a wide range of water pollution control activities including: water
quality planning and assessments; developmernt of water quality standards; ambient monitoring;
development of total maximum daily loads; permit issuance; ground water and wetland protection; and
nonpoint source cortrol activities (including nonpoint source assessment and management plans).

WHAT ISTHE CLEAN WATER ACTION PLAN?

The Clean Water Action Plan (CWAP) charts a course toward fulfilling the original goals of the Clean
Water Act — fishable, swimmable and safe waters for all Americans. A key element of the CWAPisa
cooperative approach to restoring and protecting water quality in which state, federal, tribal, and local
governments work with gakeholders and interested citizensto (1) identify watersheds not meeting dean
water and other natura resource goas and (2) work cooperatively to focus resour ces and implement
strategies for solving these problems. Thisunified watershed assessment approach bringstogether, on a
watershed basis, diverse objectives in assessments being conducted by States, Tribes, Federal agencies,
and others The CWAP cdlsfor gate environmental agencies and state conservationiststo jointly
convene aprocess to create Unified Water shed Assessments (UWA). Triba gover nments will take the
lead on tribal lands.



WHAT ARE UNIFIED WATERSHED ASSESSM ENTS (UWA)?

The principles guiding the development of the Unified Watershed Assessments, restoration priorities, and
restoration strategies are described in the Final Framework For Unified Watershed A ssessents,
Restoration Priorities, and Redoration Action Strategies (Appendix C).

All components of awatershed related to agquatic ecosystem health are considered, including the
biological, physical, and chemical characterigtics, protection of human health from water pollution; and
enhanced stewardship of natura resources. Water quality problems are caused by both point and
nonpoint sources. Point sourcesinclude industries and sewage treatment facilities where pollution is
discharged a a disarete point, usually through a pipe. Nonpoint sources which cause a mgority of
current water quality problems, include diffuse sources of pollution, including runoff from agricultural
lands, animel feeding operations, residential streets, and pollutants from air depositions.

Unified Watershed A ssessments, drawing on the full range of availableinformation identify:
» watersheds needing restoration, i.e., those not meeting clean water and other natural resource
goals,
» watersheds needing preventive action to sustain water quality and agquatic ecosystems; and
* pristine or engtive watersheds located on federd lands whichare in need of an extra measure of
protection.

Statesand Tribes, working with federa agencies and otherswill:
» define watershed restoration prioritiesfor those watershed most in need of restoration.
Core elemerts of these restoration priorities include:
1. identifying the highest priority watersheds to be addressed through FY 2000
2. coordinating with existing restoration priorities, including CWA Section 303(d) lists and
schedulesfor polluted waers not meeting their designated uses.
» develop and implement watershed restoration action strategies to restore those watershedsin
most need of attention, and develop a preliminary schedule for the remaining watersheds.

WHAT ARE GENERAL ASSISTANCE PROGRAM (GAP) GRANTS?

The General Assistance Program (GAP) grants are authorized through the "Indian Environmental
General Assistance Program Act of 1992" (Public Law 102-497, Section 11, 42 U.S.C. 4368b, as
amended. (Public Law 103-155, November 24, 1993). The GAP program is administered by the
American Indian Environmentd Office (AIEO) in the Office of Water. Gap grants are limted to
developmental program activities. The program provides for Tribal governments and Intertribal
Consortia with general asd gance for the purpose of planning, developing and establishing capahility to
implement environmertal protection programs on Tribal lands. Capacity-building may include assistance
with development of appropriate legal and administrative structur es, establishing technical capability, and
planning and establishing an integrated management program to be implemented through project and
program-specific assstance (e.g. Section 106 grants). GAP grant agreements can be used to complement
med a-spedfic environmentd programgrants. GAP grart recipients are limited inthat they cannot
simultaneously receive on going media-specific program fundng from EPA.



WHAT ARE PERFORM ANCE PARTNERSHIP GRANTS?

The Omnibus Consolidated Rescissonsand Appropriaions Act of 1996 (Public Lav 104-134)
authorized the award of Performance Partnership Grants (PPGs), in which a State, interstate agency,
Tribe, and Tribal Consortium may choose to combine funds from two or more environmental program
grantsinto a single grant with asingle budget. In order to include funds from a Section 106 grant the
Tribe or Intertribal Consortium must:

* Meet the eligibility requirements under the CWA Section 106 Grant Program
* Appyfor the grant.
* Obtain the Regionad Administrator’s approval of the application.

A Tribe or Intertribal Consortium may use PPG funds to carry out EPA-delegated or EPA-authorized
activities, such as permitting and primary enforcement responsibility under a Federa program only if the
Tribe or each member of the Intertribal Consortium receives from the Regional Administrator the
delegationsor authorizationsto conduct such activities.

If aTribe or Intertribal Consortium proposes a PPG work plan that differs significantly from the national
program guidance associated with either the source of the funds or the proposed

activities, the Regiond Adminidrator must consult with the appropriate National Program Managers
before agreeing to the work plan.

The PPG cost share shall be the sum of the amounts required for each environmenta program grant
included in thePPG. The Regional Administrator may waive the cost share upon request of the Tribe or
Intertribal Consortium, if the Tribe or Intertribal Consortium can demonstrate in writing to the
satisfaction of the Regional Administrator that fiscal circumstances within the Tribe or within each Tribe
that is amember of an Intertribal Consortium are constrained to such an extent that fulfilling the metch
requiremert (either matching funds or in-kind contributions) would impose undue hardshp.
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SECTION 4

SECTION 106 TRIBAL GRANT AWARDS

WHAT ISTHE MAXIMUM FEDERAL SHARE FOR A SECTION 106 TRIBAL
GRANT AWARD?

The Regonal Administrator may provide up to 95 percent of the goproved eligiblework plan costs for a
Section 106 grart awardto an digilde Tribe or Intertribal Consortium. Eligible work plan costs for
Section 106 grant awards include costs of plaming, developing, estaldishing, improving, or maintainng a
water pollution cortrol program. The 5 percent match requiremernt is se at alevel tha many Tribes are
able to achieve. However, we recognize that some Tribes will not be able to meet the match requirement
with either Federal funds authorized by statute for matching purposes or with Tribal funds. Therefore,
EPA will welcome Tribal in-kind contributions toward the match as provided for in Interim Guidance for
Cost Sharing/Match Requirement on the Award of Grants to Indian Tribes, January 30, 1998 (A ppendix
D).

Regional Administrators may increase the meximum federal share if the Tribe or Intertribal Consortium
can demonstrate inwriting to the satisfaction of the Regional Administrator that fiscal circumstances
withinthe Tribe or within each Tribe that is a member of an Intertribal Consortium are condrained to
such an extent that fulfilling the match requirement (either matching funds or in-kind contributions)
would impose undue hardship.

WHAT ISREQUIRED TO APPLY FOR A SECTION 106 GRANT AWARD?

A complete gpplication for a Section 106 grant award nmust:
* include EPA grant application form 5700-33
* include a proposed work plan
» gpecify the amount of funds requested.
* meet the requirements of 40 CFR Part 31, Subpart B

An applicant should submit a complete application to EPA at least 60 days before the beginning of the
proposed budget period. The Regional Administrator and applicant may negotiate the length of the
budget period, subject to limitations in appropriations and authorizing statutes.

WHAT ISREQUIRED TO APPLY FOR A PERFORM ANCE PARTNERSHIP
(PPG) GRANT AWARD?

An application for a PPG must contain:
* Aligof theenvironmental programsand the amount of funds from each program to be
combired in the PPG;
» A corsolidated budget;
» A consolidated work plan that addresses each program being combined in the grant and which
meets the Section 106 work plan requiremerts.
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WHAT ISA SECTION 106 GRANT WORK PLAN?

The work planisthe basisfor the management and evaluation of performance under the section 106 grant
agreement. Thework plan is negotiated betw een the applicant and the Regional Administrator and
reflects consideration of nationd, regional, and Triba environmenta and programmatic needs and

priorities.

In negotiating the work plan, the Regional Administrator and applicant will consider such factors as
national program guidance; any regional supplemental guidance; goals, objectives, and priorities proposed
by the goplicant; other jointly identified needsor priorities; and the planning target. If an applicant
proposes awork plan that differs significartly from the goals and objectives, priorities, or performance
mesasures in the national program guidance associated with both the sources of the funds and the
proposed activities, the Regional Administrator must consult with the appropriate National Program
Manager before agreeing to the work plan. The National Program Manager may choose to define as
signficart any or dl changes in work plan activities.

A grant work plan mug specify:
» the work plan componerts to be funded under the grant;
» the estimated work yearsand funding amounts for each work plan componert;
» the work plan commitmentsfor each work plan component, and atime frame for their
accomplishment;
» aperformance evauation process and reporting schedule

The work plan must be consistent with applicabde federal statutes, regulations, circulars, executive orders,
and delegation or authorization agreements.

An applicant may use a Tribal Environmental Agreement (TEA) or a portion of the TEA as the work plan
or part of the work plan for an environmental program grart if the portion of the TEA that isto serve as
the grant work planis: (1) clearly identified and distinguished from other portions of the TEA; and (2)
meets al the requirements for awork plan.

WHAT ISTHE REQUIRED SECTION 106 GRANT PERFORMANCE
EVALUATION PROCESS?

The grant applicant and the Regional Adminigrator will develop ajoint process for evaluating progress
and acoomplishments under the Section 106 grart agreement work plan.

The evaludion process must provide for:
» adiscussion of accomplishmentsagainst work plan commitments
» adiscussion of the cumulative effectivenessof the work performed under each of the work plan
components
» adiscussion of exiding and potential problem areas
» suggestions for improvement, including, where feaside, schedules for making improvements.
* identification water quality problems specific to the Indian reservation.
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The Region should provide for a mid-year and end-of-year review and evaluation of the grant recipient
performance under the Sedtion 106 grant agreemert, with awritten end-of-year evduation report
provided to the grant recipient and the Office of Wastewater Management (OWM).

WHAT ARE THE REQUIRED SECTION 106 GRANT REPORTING
REQUIREMENTS?

The grant agreement must require the grant recipient to report at least annually and must satisfy the
requiremert for annual progress reporting under 40 CFR 31.40(b). The annual report submitted by each
Tribd grart recipient must includea discussion of how activities performed under the Section106 work
plan addressed water qudity problems on reservation lands. The water qudity problem reporting should
describe the water resources on resavation lands,

designated uses of waer resources nature/sources of threats to water quality and/or dedgnated uses a
gualitative or quantitative risk assessment, and prograns required to assess and/or restore water quality.

Regions will provide end-of-year evauation reports of performance under the Section 106 grant
agreement to the Tribal grant recipient and to the Office of Wastewater Management (OWM). The
report should highlight the successesand/or problems the Tribe or Intertribal Consortium has
encountered in meeting its grant agreement work plan commitments, as well as specify any technical
assistance required to resolve idertified problems Activitiesthat have been undertaken to develop or
continue/accd erate monitoring programs should be addressed separately in the year-end report as well.
Thisinformation will assst in managing the nationd program

A Tribe or Intertribal Consortium receiving General Assistance Program (GAP) grant funds may
complement and/or supplement, but not duplicate their capacity building efforts with Section 106
assistance. Written evaluations for a Tribe or Intertribal Consortium who have received both Section 106
Program and GAP grant funds should include a short description of specific program activities conducted
under each of the Section 106 and GAP grant agreements during the identified reporting period.

WHAT ARETHE LIMITATIONSON SECTION 106 GRANT AWARDSTO
TRIBES?

The Regional Administrator will not award Section 106 funds or reprogram Section 106 fundsto a Tribe
or Intertribal Consortium unless:

* TheTribe, or each Tribe in the Consortium, has qualified for TAS status.

* The Tribeor Intertribal Consortium has demongrated satisfactory progress in meeting negotiated
work plan commitments under existing or previous Section 106 grant awards, as determined by
the Regional Adminidrator.

* TheTribe or Intertribal Consortium reports amudly onthe rature of and extent of water quality
problems on reservation lands under existing or previous Section 106 grant awar ds.

* All monitoring and analys sactivities performed by the Tribe or Intertribal Consortium with
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Section 106 grant funds meetsthe gpplicable qudity assurance and qudity control requirements in
40 CFR Part 31.

e TheTribeor Intertribal Consortium has authority comparable to that in Section 504 of the CWA
requiring emergency powersto restrain the discharge of pollutants endangering public heath and
welfare, including adequate contingency plans to implement such authority. For the purposes of
the Section 504 requirements, the "comparable aut hority” determination could be based upon a
stat ement from the Tribe/Consortium Attorney Generd (AG), or equivaent officia, describing
how the Tribe/ Consortium can respond to a discharge of pollutants endangering public heath and
welfare.

» EPA has not assumed enfor cement as defined in section 309(8)(2) of the Clean Water Act inthe
Tribe'sor any Intertribal Consortium member’s jurisdiction.

WHAT ARE THE EXCEPTIONSFOR SECTION 106 GRANT AWARDSTO
TRIBES?

The Regional Administrator may avard Section 106 fundsto eligible Tribesand Intertribal Consortia
even if they do not monitor and compile, analyze and report water quality data as described in Section
106(e) (1) of the CWA. However, dl Tribal monitoring and dataandyss activities performed by a
Tribe/Consortium with Section 106 grant funds must be performed in accordancewith EPA's quality
assurance/quality control guidelines(See 40 CFR Part 31). To receive funds under Section 106, an
eligible Tribe or Intertribal Consortium is not required to meet the maintenance of effort requirement
under Section 106 (d) of the CWA, which requires States and interstate agenciesto maintain annual base-
level of expenditures of non-Federal funds.
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SECTION 5

PROGRAM PRIORITIESFOR SECTION 106 GRANT PROGRAM
ACTIVITIES

The program priorities for the main program activities funded by Section 106 grarts are: monitoring;
water quality standards; permits issuance; and enforcement and compliance assurance. Many of these
activities require public notification and public participation. For example EPA/Tribes must give public
notification when proposing new wat er quality standards, issuing permits, or establishing TMDLs. The
Section 106 grant program priorities are described inmore detail in the following sections.

WATER QUALITY MONITORING

WHAT ARETHE COMPONENTSOF A WATER QUALITY MONITORING
PROGRAM?

The following components are meant to act as general guidance for developing a monitoring strategy and
work plan, and establishing a core monitoring program. While not all of these will be accomplished at
onetime, each isan important integral part of the process for implementing awater quality monitoring
program.

* Goalsand Standards-- Set dear goals for Tribal water quality, including development and adoption
of water quality standards. |dentify the management decisionsthat water quality will need to support.

» Existing Information-- Aggregete existing information pertaining to water quality and key factors
affecting the quality, induding land useand pollution sources Include locationd data and work
towards entering this information into an electronic data management that is compatible with a
Geographical Information System (GIS).

* Quality Assurance-- Tribes are encouraged to develop a Quality Assurance Project Plan (QAPP)
that describes the quality of the information acceptable to measure progress against their goals, and
procedures to befollowed to ensure dataqudlity.

» Design -- Develop a design for monitoring Tribal waters that will result in data needed to evd uate
water quality goals and standards Monitoring may be targeted to confirm existing information
and/or fill ingaps of information. Different monitoring techniques will be used in each design
according to the condition of and goals established by the Tribe for the water. Possble partnersin
gathering monitoring information may include Tribal, State, and Federal agencies, and private sources
such as volunteer monitoring groups.

» Data Collection -- Tribesare encouraged to obtain traning in monitoring methodol ogies and data

collection methods inorder to colled physical, chemical, and biological data; to include biol ogical
monitoring in their desgn; andto set up "reference conditions” to provide a basdine against which to
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measure the biological conditions of the water. 1 n addition, Tribes are encouraged to record the
quality assurance and qudity control information about the method used, and to use comparable
methods in collecting monitoring information so that the data can be shared with others.

» Data Storage -- Tribes are encouraged to store data and methodological information in EPA's
modernized STORET water quality computer systemor in acompatible Tribal system. EPA can
provide training, hardware, and software to Tribes to facilitate the use of STORET.

» Assessment -- Aralyze collected datato determine whether waters are meeting water quality
standards and identify specific polluted waters and t he causes and sources of pollution.

» Data Reporting-- Tribesare encouraged to report thar assessment resuitsina Waer Quality
Assessment report as required under Section 305(b) of the CWA. The development of a 305(b)
report provides amethod for EPA and Congressiona decison makersto assess monitoring datain a
meaningful way an d use the infor mation to guide effortsto care for Triba water resources. The
Tribal information will be addedto tha of other States and Tribes, to provide a more complee
picture of national water quality inthe EPA National Water Quality Inventory Report to Congress,
as required unde Section 305(a) of the CWA.

» Evaluation -- Periodically, reevaluate the goals for and dedgn of the Trilbal monitoring program, to
ensure it still meets the needs of the Tribal water managers.

WHAT ASSISTANCE ISAVAILABLE TO TRIBESIN DEVELOPING A
WATER QUALITY MONITORING PROGRAM ?

EPA recognizesthat Tribes are in various gages of developing and implementing water quality
monitoring programs. Some Tribes have yet to beginthe process, while others have implemented
programs and arenow reporting data that areused at the National level inthe National Water Qudity
Inventory Report to Congress (305(b) Report).

In setting monitoring program priorities, Tribes are encouraged to define where their monitoring
programs areat thepresent timeandto focus onwha their basic monitoring needsare in order to
establish or advance their programs. EPA intendsto work with Tribes as they determine their needs and
to develop tools, in particular training, to assist Tribes in setting up and implementing

their monitoring programs especially to consider their desgn onawatershed level. Tribesare urgedto
coordinate with their EPA Regional Monitoring Coordinators in the development of this monitoring

Srat egy.
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WATER QUALITY STANDARDS

WHAT AREWATER QUALITY STANDARDS (WQYS)?

Wate Quality Standardsare laws or regulations tha: define thewater quality goals of awater body, or
water body segment, by designating the use or usesto be made of the wat er; set numeric or narrative
criteria necessary to protect the uses; and protect waer quality through artidegradation provisons
Althoughthe CWA gives EPA an important role indetermining appropriate mnimum levesof protection
and providing national oversght in the development of water qudity sandar ds, it also gives considerable
flexibility and discretionto Statesand Tribes to design their own programs and esteblish levd s of
protection aove thenatioral minimum

WHY ARE WATER QUALITY STANDARDSIMPORTANT?

Wate Quality StandardqWQS) serve as the foundation for the water-quaity based approach to pollution
control and are a fundamental component of watershed management. WQS are essential to a wide range
of actions under the CWA that can protect surface water, including:

setting and revising water quality goals for water sheds and/or individua water bodies,
monitoring water qudity to provide information for protecting water qudity;

establishing water quality-based permit limits for point source dischar gers;

calculating “totd maximumdaily loads” (TMDLs), “waste load allocaions” for point sources of
pollution, and “load allocations” for nonpoint sources of pollution; and

» ensuring through certificaions under section 401 of the CWA activities requiring federal licenses
or permits are condstent with waer quality standards.

WHAT ARE THE PRIORITIESFOR THE EPA WATER QUALITY
STANDARDSPROGRAM?

The Office of Science and Technology (OST) Guidance to States, Tribes, and Regions on Priorities for
the Water Quality Standards Program for FY 2000-2002 , January 27, 1999, ligsthe priorities by theme
and implementing entity. The prioritiesincluded in the guidance are designed to strengthen the Water
Quality Standards program and its use in managing water resources on a watershed bass. The Water
Quality Standards Program prioritiessupport Clean Water Act requirementsand the Clean Water Action
Plan. It is expected that performance

agreements between Regiond Offices and States and Tribes will reflect the applicable priorities.

The FY 2000-2002 Water Quality Standards Program priorities have four organizing themes:

Strengthen and modernize the basic structure of the water quality standards program
Improve the process for developing, adopting, and approving water quality standards
Strengthen the sciertific basisof water quality standards

Expand the water qudity Sandards program’simplementation in I ndian Country
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HOW ARE TRIBESAUTHORIZED TO PARTICIPATE IN THE WATER
QUALITY STANDARDS PROGRAM?

Participation in the Water Quality Standards Program (WQS) isoptional on the part of Indian Tribes.
However, EPA does encourage Tribes to participate in the WQS program, and has provided training,
videos, and guidance documents to educat e the T ribes on the program requirements and on the
importance of participating inthe WQS program.

To achieve authorization to conduct a water quality standards program, a Tribe must submit an
application to EPA for authorization to administer the water quality standards program. The Tribe must
meet thefollowing requirementsinorder to obtain EPA approval for adminigering the waer quality
standards program

» The Tribe must have a governing body which carry out substantial governmental duties and
powers over a Federal Indian reservation

» The Tribe must have appropriate authority to regulate water quality within the reservation,

* The Tribe must be cgpable of administering the water quaity sandar ds program.

In generd, most Tribesapply for eligibility for the Section 106 program before seeking approval for
administering the water quality standards program. This approach enablesthe Tribe to obtain the
necessary fundng to conduct ambient monitoring to gather important information to support
development of water qudity standards (e.g. data to support what uses are being attai ned)

WHAT ARE AUTHORIZED TRIBESREQUIRED TO DO UNDER A WATER
QUALITY STANDARDS PROGRAM?

Once authorized to administer a Water Quality Standards (WQS) Program, a Tribe hasthree yearsto
develop itsinitid set of water qudity gandards A Tribe may also submit its adopted water qudity
standards to EPA for goproval at the same time that the Tribe submits its application to adminiger a
WQS Program.

Thewate qudity gandardsmust meet the requirementsof the Clean Water Act and the Water Quality
Standards Regulation (at 40 CFR 131) in order to be approved by EPA. The basic requirements Tribes
are expected to adopt include use designations, water quality criteriato protect those uses, and
antidegradation policy. The Tribe mug also identify methodsfor its implementation Although thereare
minimum Federal requirementsthat must be satisfied, there is also a significart level of flexibility for
Tribes to customize their water quality standards to specific water quality problems on the reservation.
For example, there is some flexibility regarding the types and specificity of designated uses that may be
adopted, there is some flexibility in establishing the criteriathat are applied to protect the desigrated
uses, and there is flexibility in egablishing policies that affect theimplementation of the water quality
standards.
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WHAT ASSISTANCE ISAVAILABLETO TRIBESIN DEVELOPING A
WATER QUALITY STANDARDSPROGRAM?

EPA recognizes that Tribes will need technical assistance in developing and implementing these dandards
and that the Tribes face resource constraints. EPA recommends that authorized Tribes for the initial
three year devd opment period, focuslimited resources onthose coreprovisons of the water quality
standards program that will be most useful to the Tribal water quality program.

The Water Quality Standards Coordinators in the respective EPA Regiond Offices will assist the Tribes
inidentifying the scope of the initial Tribal gandards and will work closely with the Tribes to develop
water quality standards EPA d<0 provides aformal training program in the devel opment of water
guality criteria and standards known as the Water Quality Standards Academy. Tribd representatives are
strongly encouraged to attend this formal training. EPA also has guidance documents and additional
training materials (including videos) that Tribes can obtainto assist in the developmert of their water
quality standardsand in applying for authorization to administer the water quality standar ds program.

NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM
(NPDES)

WHAT ISTHE NATIONAL POLLUTANT DISCHARGE ELIMINATION
SYSTEM ?

Under the National Pollutant Discharge Elimination System (NPDES), EPA works in partnership

with States and Tribes to regulate discharges into surface waters such as wetlands, lakes, rivers, estuaries,
and bays. Specificdly, the NPDES program focuses on control of wastewder tha isreleasad from
discrete conveyances, also caled point source discharges. Point sources include pipes, ditches,
discharge from combined or storm sewers, and animal feeding operations.

WHAT ARE NPDESPERMITS?

NPDES permits regul ae the discharges from publicly owned treatment works (POTWS), industrial
facilities, concentrated animal feeding operations, aquiculture and other point source dischargers. The
NPDES program also regulates wet weather discharges such as gorm water runoff from industrial
activities and municipd wet weather discharges including urban storm water discharges, comhined sewer
overflows, and sanitary sewer overflows. An NPDES permit is typically a license to discharge poll utants
into arecelving water under certain conditions. These permits impose a number of conditions on point
source dischargers including: 1) technol ogy-based effluent limits that arederived from national or stae
effluent limitation guidelines, 2) technology-based requirements (also known as best management
practices) based on a permit writer’s or permittee’ s best professional judgement (in the absence of an
applicable effluent limitation guideline), 3) numeric effluent limits that are desgned to meet water quality
standardsinthe receiving water, and 4) other conditions that relate to regulaing the dscharge of
pollutants such asmonitoring, reporting, best management practices, etc.
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WHAT ARETHE TYPESOF NPDESPERM ITS?

The two basc types of NPDES permitsareindividual and generd permits. Anindividua permit is
specifically tailored for anindividual fecility and is based on information like thetype of activities at a
facility, natureof discharge and recaving water quality. A permitting authority issues a general permit to
cover multiple facilities within a specific category. A geneaa permit covers either a number of facilities
with similar discharges or al discharges within a defined geographic area such as a designated planning
area, sewer district, city, county, state, state highway system, standard metropolitan area, urbanized area,
or watershed. Generd permits offer a cost-effective option for EPA and state agenciesissuing permits.
While general permits may be written to cover categories of point sources having common dements, they
may only be issued to discharges within a specific geographic area (i.e., designated planning area, sewer
district, city, county, date, state highway sysem, standard metropolitan area, or urbanized area).

WHO ISRESPONSIBLE FOR DEVEL OPING NPDES PERMIT S?

Under the Clean Water Act, Tribes can be authorized to operate their own NPDES programs. Tribes
with approved NPDES programs are responsible to develop permits and ensure that municipal and
indudrial fecilities comply withthe teemsof their discharge permits Currently there areno Tribes with
approval from EPA to administer all or parts of the NPDES program.

EPA asthe permitting aut hority, issues permits and hasthelead implementation responsibility on

Federal Indian Reservations This responsibility includes issuing permits, conducting compliance
inspections and other compliance monitoring activities, and enforcing permit compliance. EPA evaluates
permit compliance by screening self-monitoring reportssubmitted by the permitted facility and by orsite
inspections. A facility that does not comply with the terms of its permit is subject to Federal enforcement
action. Citizenscan dso sue under the Clean Water Act for enforcement actions againgt permit
noncompliance.

HOW ARE TRIBESAUTHORIZED TO PARTICIPATE IN THE NPDES
PROGRAM?

To achieve NPDES program authorization, aTribe must fird qualify for Treatment-as-a State (TAS)
status under the requirements of Section 518(e) of the CWA. A Tribe seeking NPDES Program
authorization must devd op enforceable regulationswhich are at leag as 4ringent asEPA's "State
Program Requirements' under 40 CFR Part 123. The Tribe must also demonstrae program capadty for
administering the NPDES Program before authorization is granted. Once the Tribe receives
authorization, it will be responsible for implementing the program, including issuing NPDES permits The
authorized Tribe will also conduct compliance and monitoring activities.

WHAT ASSISTANCE ISAVAILABLETO TRIBESIN DEVELOPING A NPDES
PROGRAM?

EPA's role changes as a Tribe assumes authority for the NPDES Program:
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* Prior to program authorization, EPA will perform the following activities:
issue permits (as resources are available)
conduct compliance and monitoring activities
provide necessary enforcement;
provide technical assgance and training to Tribes a@tempting to gain Treatment-as-aState
status.

» After aTribe hasreceived program authorization, EPA will:
evauae and overseethe Tribal NPD ES Programy;
oversee grant programs,
provide administrative and legal support and continued technical assistance and training.

The Office of Wastewater Management devel oped a handbook, NPDES and Sewage Sludge Program
Authority, July 1994, Document #833-B-94-004 (Append x E), to provide a general introdudionto
EPA's State program regulatory requirements. This handbook also outlines the

advantages and disadvantages for Tribesin assuming these programs. For additiona copies of

this document you may contect the office of Water Resource Center, U.S. Environmentd Protection
Agency, Mail Code 4100, 401 M Street, SW, Washington, DC 2046D. (Phone: 202-260-7786]

ENFORCEMENT AND COMPL IANCE ASSURANCE

WHAT ISTHE ENFORCEMENT AND COMPLIANCE ASSURANCE
PROGRAM?

The Enforcement and Compliance Assurance program is designed to enhance the protection of the
environment and human hedth through ensuring the compliance of the regulated community

with Federad environmenta statutes. To achieve that goa, the EPA Office of Enforcement and
Compliance Asaurance (OECA) employsan array of gpproaches including regulatory enforcement,
compliance assstance, and compliance incentives. OECA uses a Memorandum of Agreement (MOA)
process to communicate priorities and strategic directions and to negotiate

commitmentswith Regions/Stated Tribes OECA MOA guidance will als serve as grant guidance from
which to negotiate State and Trikal programs. During the second helf of FY 1999, OECA will finalize its
Strategic Planfor Indian Courtry.

WHAT ISTHE GUIDANCE FOR ENFORCEMENT AND COMPLIANCE
ASSURANCE?

The OECA Fina FY 2000/2001 Memorandum of Agreemert Guidance, April 14, 1999 (Appendix F)
presents a new approach to undertaking enfor cement and compliance for the Agency. While recognizing
the need to maintain astrong regulat ory enforcement program, the guidance aso recognizes, consstent
with EPA's Indian Policy, the need to blend and balance both compliance and enforcemert tools to meet
the gtuation/problem. During FY 2000/2001, the regions should make every effort to increase ther
presence inlndian Country. Theguidance enphasizes community-based protection and sector
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approaches. This shift encourages and supports Triba efforts in the environmental arena by highlighting
the importance of compliance assstance and capecity building when tribal facilities face difficultiesin
achieving or maintaining compliance with EPA regulations. EPA under standsthat while Tribeswho have
not yet received NPDES program delegation cannot at this time take formal enforcement actions they
can play avital and important role in promoting and ensuring compliance. The Operating Principles and
Priorities sedions of the OECA MOA guidance will be of most interest and importance to Tribes as they
develop work prograns.

WHAT ARE THE OPERATING PRINCIPLESOF THE ENFORCEMENT AND
COMPLIANCE ASSURANCE PROGRAM?

The operating prinaplesare:

Reduce Risks to Environment and Human Health

Use Multi-media Strategies

Use the Full Range of Enforcement and Compliance Assurance Tools
Build Partnerships and Provide Public Access

Measure |mpact

Maintain a Robust Enforcement and Compliance Assurance Program

WHAT ARE THE PRIORITIESOF THE ENFORCEMENT AND COMPLIANCE
ASSURANCE PROGRAM?

The compliance and enforcement prioritiesare organized around three themes: community-based
protection; sectors, and media-pecific. Wherever possible, Regions are encouraged to develop ther
compliance and enforcement strategies around all three themes. The priorities related to these three
themes are:

e Community-based prioritieswill focus on environmental problems or noncompliance problems
associated with an ecosystem, including watersheds, airsheds, or other natural resource areas of local
concern. Community-based priorities should also address those communitieswith environmental
concerns. Community-based priorities would be nominated primarily by Regionsinconaultation with
Statesand Tribes. Community-based goals should be achieved by redirecting the Agency's goas and
resources in coordination with State, Tribal, local and private efforts.

» Sector prioritiesselection will be ajoint effort between Headquarters, Regons States and Tribes.
High noncompliance rates, high volume TRI releases, significant presence and impacts in most
Regions, and in-house expertise are among the factors which will be usad in sel ecting specific sectors
astargets for compliance and enforcement strategies.

* Media-specific environmental and noncompliance problems represent a final source of potential

enforcement and compliance assurance priorities. The selection of these priorities has been a
collaborative process by Headquarters EPA and the Regions.
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WHAT ISTHE OECA STRATEGIC PLAN FOR INDIAN COUNTRY?

The Strategy will identify the ectivities tha OECA and the regional enforcement programswill taketo
implement the enforcement and compliance assurance programs over the next five yearsin order to
protect human health and the environment inIndian country. The strategy will emphasize compliance
assistance, compliance incentives, and enforcement to carry out these goals. Priority activities that the
regions should be undertaking in FY 2000/2001 include:

» Assessing Non-Compliance Complete and accurate information about the universe of regulated
entities and ther compliance status in Indian country is necessary for OECA and the regionsto
successfully protect the environment and enhance compliance. The goal isto accurately and
comprehensively assess the compliance status in Indian country and to define and target priority areas
of noncompliance. To help redize this god, theregionswill develop their own inventories of public
and private facilities in Indian country during FY 2000/2001.

» Compliance Assistance and Capacity Building OECA’s compliance assistance and capadty
building efforts in Indian country are designed to provide Federal fadlities, non-tribally owned or
operated fecilities, and tribal governmentsthat ownor manage regu ated fecilities with information
and support necessary to maintain compliance. Consistent with EPA’s 1984 Indian Policy, OECA
and the regions will utilize compliance assstance as the initial means of resolving non-compliance and
maintaining compliance on the part of tribally-owned or managed facilities, although the Agency will
take enforcement actions when necessary if compliance asdstance failsto correct violations at
tribally-owned facilities in atimely fashion. To help implement this approach, during FY 2000/2001,
the regions will work with their tribal governments to assess both short-term and long-term tribal
compliance and technical asd gance training needs using the Tribal Environmentd Agreements
(TEAS) or other process to devel op theinformation.

» Compliance Monitoring and Enforcement Until tribal governmentsare delegated authority to
implement enforcement programs, EPA will take enforcement actions in Indian country under its
direct implementation authority against federal facilities, privately-owned and tribally-owned facilities
where warrarted. In FY 2000/2001 the reg ons will continueto inspect idertified high-priority
regulated facilitieslocated on or near Indian reservations, asthose priorities are specified TEAsor in
the MOA.

WHAT ASSISTANCE ISAVAILABLETO TRIBESIN DEVELOPING A
ENFORCEMENT AND COMPLIANCE ASSURANCE PROGRAM ?

Tribes should be encouraged to work with their Regional contacts to determine whether there are any
water-related sector priorities or community-based priorities to be considered during Section 106 grant
negotiations.
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